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Although the controversy surrounding the Coronavirus (Covid-19) is relatively recent, the 

outbreak is affecting global manufacturing, shipping and the cross-border supply chains 

that support many aspects of international trade. As has already happened with the 

cancellation of the Mobile World Congress in Barcelona, in the coming weeks there will 

likely be a significant and rapid increase in the number of disputes related to potential 

breaches of contract. 

 

Although the full impact of Covid-19 and the resulting emergency measures on 

international trade is still to be measured, our clients have reported substantial business 

and operational disruptions that may lead to relevant contractual disputes. Given the 

unexpected nature of the outbreak, attention has focused on the likelihood that parties 

to commercial contracts affected by the outbreak might invoke force majeure provisions 

in those contracts to excuse or justify delays or even non-performance. 

 

In this sense, it is critical to mention that Spanish contract law is built around the 

notion that parties are free to agree on the terms of the contract and are then 

bound by those same terms. Thus, the courts will not generally step in to relieve a 

party of their obligations just because the outcome is not as was intended or because 

the result is unfair. 

 

However, the Covid-19 outbreak, and the subsequent response of governments around 

the world whereby governments started imposing bans preventing people and goods 

freely moving, has led, in some instances, to the performance of the contract being 

negated. This situation can lead to Covid-19 being considered, in some instances, as a 

justified and reasonable cause of force majeure by the courts. 
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In the coming paragraphs, we will identify the steps that we recommend following in case 

you or your company have been contractually affected by the Covid-19 events, whether 

you are considering initiating legal action, or whether you are the respondent to the other 

party to the legal action. 

 

STEP 1 – Review the contractual clauses 

In Spanish law, the first step, when faced with such a scenario, will be to look to the 

specific terms of the contract. Commercial contracts will usually contain detailed 

provisions concerning termination for various causes, and if the contract caters for such 

an event that will often be the end of the matter.  

However, if the contract is silent, general contractual law provisions may provide relief 

in certain categories of a contract. Each case will depend on the particular facts, but the 

Covid-19 crisis may raise issues which are not even contemplated in sophisticated 

commercial agreements. 

We strongly encourage this review to be conducted by specialists in contractual litigation 

and arbitration, as you or your company’s interests may have to be adequately 

represented in any legal proceedings that might be brought before the courts. 

 

STEP 2 – Is my case covered by force majeure? 

This question must be answered on a case-by-case basis, depending on the facts and 

specific circumstances affecting the matter. Besides, the law applicable to the contract 

should be examined as the consequences of force majeure may vary from one country, 

or jurisdiction, to another. 

Under Spanish law, force majeure is configured as follows: “no one shall be liable for 

events which could not have been foreseen, or which, if foreseen, were inevitable”. 

Also, the Spanish Supreme Court establishes that the requirements that should be met 

simultaneously for an event, or force majeure, to exonerate liability are: 

 

(i) The existence of unforeseeable, or, foreseen but unavoidable circumstances: 

  

(ii) That no liability can be attributed to any of the parties in the occurrence of the 

damage.  
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Accordingly, if the above circumstances are met depending on the specific facts, the 

outbreak of the Covid-19 virus could be considered by the Spanish courts to be a clear 

case of force majeure. 

In any case, we recommend that those affected should pre-constitute, or preserve, 

all the evidence that will enable them to face possible legal proceedings successfully, 

for instance through notarial deeds, preliminary expert reports, etc.  

Finally, it is essential to point out that, even in the event of force majeure, there is a 

critical duty in the contractual parties to mitigate the damage. Thus, force majeure will 

only be appraised by a court when all potential means to comply with the agreed 

obligations have been exhausted.   

 

STEP 3 - Does my insurance policy cover force majeure? 

As a rule, insurance policies usually exclude cases of force majeure from their 

general conditions. However, it is essential to review the documents, mainly if they cover, 

as an example, export. A policy can exclude force majeure, but the authorities officially 

declare cover delays in supply before force majeure. The nature of the force majeure, its 

geographical extent and its duration should be examined following the 

circumstances of each case and country. 

Like any other agreement, we highly recommend reviewing the insurance policy and, 

correctly, the specific coverage scope, exclusions, procedures and relevant deadlines 

for reporting potential damage to the insurance firm.  

 

Conclusion 

The impact of the Covid-19 virus on transactions is not easy to predict at this moment. It 

is evident, however, that difficulties arising from breaches of a contract will lead inevitably 

to litigation and court proceedings. Therefore, the circumstances of the case, the specific 

agreements between the parties and the evidence available will be crucial in defence of 

our interests in court, so that technical preparation is strongly recommended to deal with 

the disputes to come. 
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